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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00336 
CASE NAME: IFRAZ VS. PACAHUALA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SCAVENGERS CONSTRUCTION SERVICES, INC. 
* TENTATIVE RULING: * 
 

Before the Court is a second motion for summary judgment by Defendant Scavengers 

Construction Services, Inc. ("Scavengers"). For the reasons set forth, the motion is denied. 

Facts 

This action arises out of a four-vehicle traffic accident. Plaintiff Ms. Ifraz was driving a school 

bus in January 2018 when a truck driven by defendant Mr. Cucho struck the bus head-on on 

San Pablo Road, injuring Ms. Ifraz. She sued the driver Mr. Cucho and defendant Mr. 

Pacahualo who was the registered owner of the vehicle. (References in this tentative ruling to 

"Mr. Cucho's truck" or "Mr. Cucho's vehicle" are for convenience and refer only to the vehicle 

he was driving, recognizing the vehicle was apparently titled to Mr. Cucho's father.) Ms. Ifraz 

added Scavengers as a defendant by a Doe amendment in August 2018. Scavengers was 

Mr. Cucho's employer at the time of the accident. Kyle Hollenbeck was driving another vehicle 

and sued the defendants in a separate action, MSC18-01746, which was consolidated with 

this case.  
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Plaintiff Ms. Ifraz asserts negligence and negligence per se causes of action; plaintiff 

Mr. Hollenbeck's complaint alleges motor vehicle negligence and general negligence. 

Gallagher Bassett Services, Third Party Administrator for First Student/First Student Group 

America, Insured by American Home Assurance ("Gallagher") filed a complaint-in-intervention. 

Scavengers moves for summary judgment against plaintiffs Ms. Ifraz and Mr. Hollenbeck as 

well as intervenor Gallagher. Ms. Ifraz and Mr. Hollenbeck jointly oppose the motion, and 

Gallagher has not responded to the second motion. 

Standards Applicable to Summary Judgment 

The Court reiterates the standards for ruling on a defendant's motion for summary judgment. 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if 

all the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (CCP § 437c(c).) When a defendant 

moves for summary judgment, the defendant bears the burden of producing evidence that 

plaintiff cannot prove one or more essential elements of plaintiff's claim. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but need not, present evidence 

that conclusively negates an element of the plaintiff's cause of action. The defendant may also 

present evidence that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence--as through admissions by the plaintiff following extensive discovery to the effect that 

he has discovered nothing."].)  

If the evidence before the Court "would allow a reasonable trier of fact to find the underlying 

fact in favor of the party opposing the motion in accordance with the applicable standard of 

proof," there is a triable issue of fact that precludes summary judgment. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 850.) Declarations and other evidence offered in support 

of a motion for summary judgment are strictly construed, while declarations and evidence 

offered in opposition to the motion are liberally construed. (D’Amico v. Bd. of Medical 

Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 Cal.4th 56, 64.)  

"All doubts as to the propriety of granting the motion—i.e., whether there is any triable issue of 

material fact—are to be resolved in favor of the party opposing the motion." (Cohen v. Five 

Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Plaintiffs' Request for Judicial Notice 

Plaintiffs' unopposed request for judicial notice of the first motion for summary judgment by 

Scavengers filed in November 2019, Plaintiffs' joint opposition to that motion, and the 

September 21, 2020 order denying the motion is granted. (Evid. Code §§ 452(c) and 452(d).) 

Analysis 

This motion is the second motion for summary judgment filed by Scavengers on the same legal 

issues. Scavengers filed its first motion for summary judgment in November 2019. The motion 

was heard on September 21, 2020 in Department 23 before the Honorable Charles B. Burch, 

the judge assigned to the case at that time. The Court denied the motion in its September 21, 

2020 Order in which the Court adopted its written tentative ruling after taking the matter under 
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submission. Scavengers filed this second motion for summary judgment on December 16, 

2020 after conducting a deposition of defendant Mr. Cucho on November 5, 2020.  

At issue in both the prior and current motion is whether Scavengers as Mr. Cucho's employer 

can be held vicariously liable for the accident under the doctrine of respondeat superior 

because Mr. Cucho was acting within the course and scope of his employment when the 

accident occurred. (See generally Jeewarat v. Warner Bros. Entertainment, Inc. (2009) 177 

Cal.App.4th 427, 434.) The doctrine of respondeat superior is applied broadly under Farmers 

Ins. Group v. County of Santa Clara (1995) 11 Cal.4th 992. (Id.)  

The "going and coming" rule is an "offshoot" of the respondeat superior doctrine; under that 

rule an employee commuting to work is not generally considered to be acting within the course 

and scope of his employment. (Jeewarat v. Warner Bros. Entertainment, Inc., supra, 177 

Cal.App.4th 427, 435; Jorge v. Culinary Institute of America (2016) 3 Cal.App.5th 382, 397 

("Jorge").) However, there are exceptions to that rule, sometimes labeled inconsistently in the 

case law but including the "required vehicle," "incidental benefit," and "special errand" 

exceptions. (Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4 Cal.App.5th 608, 624-

625 ("Pierson") ["The required vehicle exception to the going and coming rule and its variants 

have been given many labels"].) Though the Court in its September 21, 2020 Order did not find 

that the evidence supported that Mr. Cucho was required to provide a vehicle as a condition to 

his employment, there was evidence from which the Court concluded an exception to the 

"going and coming" rule may apply. (September 21, 2020 Order, pp. 5-7.) In particular, the 

Court found that the "incidental benefit" or "special errand" exceptions may apply based on, 

among other facts and evidence, evidence that special equipment, a ladder rack and toolbox, 

was installed in Mr. Cucho's truck not long before the accident and that Mr. Cucho was 

transporting Scavengers ladders to the jobsite the morning of the accident. (September 21, 

2020 Order, p. 7.)  

The Courts have repeatedly described the application of the "going and coming" rule and its 

exceptions as a fact-driven issue while recognizing that in some cases, the undisputed facts 

may support a determination as a matter of law. (Jeewarat v. Warner Bros. Entertainment, Inc., 

supra, 177 Cal.App.4th at 434; Anderson v. Pacific Gas & Electric Co. (1993) 14 Cal.App.4th 

254, 261.) As the Court stated in Pierson, supra, 4 Cal.App.5th 608, "The going and coming 

rule and its exceptions do not set forth a formula of automatic application. [Citations omitted.] 

Accidents involving employees traveling to and from work, or engaged in other types of travel, 

arise in so many varying circumstances that the application of the going and coming rule 

depends upon the facts of the particular case. [Citations omitted.]" (Id. at 620.)  

A. Legal Grounds for Renewed Motion or Motion for Reconsideration 

Plaintiffs Ms. Ifraz and Mr. Hollenbeck jointly oppose this second motion for summary judgment 

in part as procedurally improper under Code of Civil Procedure § 437c(f) which provides 

in pertinent part, "A party shall not move for summary judgment based on issues asserted in 

a prior motion for summary adjudication and denied by the court unless that party establishes, 

to the satisfaction of the court, newly discovered facts or circumstances or a change of law 
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supporting the issues reasserted in the summary judgment motion." (Code Civ. Proc. 

§ 437c(f)(2).) "To determine whether a second summary judgment motion is proper, courts 

consider whether it involves 'newly discovered facts or circumstances or a change of law.' 

(Schachter v. Citigroup, Inc. (2005) 126 Cal.App.4th 726, 739; see Bagley v. TRW, Inc. (1999) 

73 Cal.App.4th 1092, 1097 (Bagley) [second motion showed no new law and listed no new 

material facts in the separate statement]." (Patterson v. Sacramento City Unified School Dist. 

(2007) 155 Cal.App.4th 821, 827.) The second motion is improper if it is simply a "reformatted, 

condensed, and cosmetically repackaged" version of the prior motion without any new facts in 

the separate statement, new evidence, or new law. (Bagley v. TRW, Inc. (1999) 73 Cal.App.4th 

1092, 1097.) 

Nothing before the Court, including the Court's September 21, 2020 Order denying the first 

summary judgment motion, indicates that Judge Burch specifically granted permission for 

Scavengers to refile its motion after deposing Mr. Cucho. (See Scavengers Memo. ISO Second 

Mot. p. 2, ll. 7-11.) Scavengers' new motion is only proper if it can meet the standards of Code 

of Civil Procedure § 437c(f)(2) and the case law interpreting it by establishing, to the Court's 

satisfaction, "newly discovered facts or circumstances" on which the current motion is based. 

Plaintiffs contend that the current motion violates Code of Civil Procedure § 437c(f)(2) and 

does not meet the standards for reconsideration of the Court's September 21, 2020 Order 

under Code of Civil Procedure § 1008. As the California Supreme Court explained in 

Le Francois v. Goel (2005) 35 Cal.4th 1094, while it "seems logical" that a renewed motion for 

summary judgment must be determined under the specific standards of Code of Civil 

Procedure § 437c applicable to summary judgment motions, "the two statutes say essentially 

the same thing: A repeated motion or motion for reconsideration must be based on new facts 

or law." (Id. at 1099.)  

B. "Newly Discovered Facts or Circumstances" 

Scavengers' second motion is not based on new law or different legal theories from those 

addressed its original motion, and Fact Nos. 1 through 9 of Scavengers' Separate Statement of 

Undisputed Material Facts ("DSSUMF") in support of its current motion are substantively 

identical to Fact Nos. 1 through 9 in support of the first motion. The evidence cited in support of 

those facts is also substantively identical, except that Scavengers cites some additional 

evidence in support of Fact No. 9 in the current DSSUMF. Plaintiffs' Joint Response to the facts 

set forth in Scavenger's DSSUMF ("RSSUMF") Nos. 1-9 and evidence cited in support, other 

than the reference to the 11/5/2020 Cucho deposition in No. 9, are also substantively the same 

as the response Plaintiffs filed in opposition to the first motion. Plaintiffs' Joint Separate 

Statement of Undisputed Material Facts ("PSSUMF") Fact Nos. 1-23 are also substantively 

the same and cite the same evidence as their separate statement filed in opposition to the 

first motion. 

The "newly discovered facts or circumstances" on which Scavengers relies to justify the filing of 

this second motion is Mr. Cucho's November 5, 2020 deposition testimony, and it adds Fact 

Nos. 10 and 11 in the DSSUMF supported by evidence from the November 5, 2020 deposition 
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of Mr. Cucho. Though the facts set forth in Fact Nos. 10 and 11 were not listed in Defendant's 

separate statement of undisputed material facts in support of its first motion, the factual issues 

of whether (1) there was an agreement between Mr. Cucho and Scavengers to make his truck 

available as an accommodation to Scavengers (DSSUMF Fact No. 10), and (2) whether 

Scavengers came to rely on the truck's use and expected Mr. Cucho to make it regularly 

available (DSSUMF Fact No. 11) were issues raised and addressed in the prior motion 

proceedings based on applicable case law regarding the exceptions to the "going and coming" 

rule and the evidence before the Court on the first motion. (See, e.g., Def. Reply to Opp. to 

[First] Motion for Summary Judgment, p. 3, ll.7-16.) 

The Court reviews the evidence offered from the November 5, 2020 Cucho deposition to 

determine what, if any, "newly discovered facts or circumstances" exist based on that 

deposition to justify Scavengers' renewal of its summary judgment motion. Even if there are 

some new facts, the Court must then determine whether those new facts and the new facts 

offered in the PSSUMF warrant a different result by negating the triable issues of material fact 

found in the September 21, 2020 Order. 

The November 5, 2020 deposition evidence offered by both sides addresses the following:  

(1) additional evidence supporting that Mr. Cucho obtained specific permission from 

Scavengers to have Scavengers' equipment installer, Line X, install the ladder rack and toolbox 

in Mr. Cucho's truck at Scavengers' expense (12:11-13:4; 16:9-15; 18:19-25). This testimony 

provides additional details and supporting evidence for the position asserted by the Plaintiffs 

that Scavengers agreed to have the ladder rack and toolbox installed on Mr. Cucho's personal 

vehicle at Scavengers' expense and the inferences that can be drawn from these facts, facts 

and inferences which were addressed in the prior motion and the September 21, 2020 Order 

(PSSUMF Nos. 8-10, 14, 22, 23);  

(2) Mr. Cucho asked to have the ladder rack and toolbox installed because "it was 

needed so that [he] could take some ladders" and tools (12:11-13:4). There was prior evidence 

in the first motion regarding storing and transporting tools in Mr. Cucho's truck and the practice 

in construction regarding the use of company vehicles or personal vehicles to take tools to and 

from the jobsite (PSSUMF Nos. 8, 14-16, 19-22);  

(3) When the accident occurred, Mr. Cucho was only working for Scavengers at its El 

Sobrante project location and would not move to another job site until the work there was 

finished (Cucho 11/5/20 DT 17:8-12; 25:2-6). (Cited in RSSUMF No. 10 and DSSUMF No. 11.) 

The only time he was asked to take ladders home while working at El Sobrante was when he 

had to go to another location (Cucho 11/5/20 TR 20:25-21:3). (Cited in RSSUMF No.11.) This 

fact was addressed in part in the prior motion with testimony from Mr. Cucho's first deposition, 

in which Mr. Cucho testified he did not drive between jobsites (DSSUMF No. 9 [Cucho 4/24/18 

TR 53:3-5]); 

(4) Mr. Cucho could not remember what Scavengers told him about being expected to 

carry ladders or tools owned by Scavengers or and could not remember that anyone asked him 

to take ladders home the night before the accident and that he had been asked to take ladders 
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home only when they had to go to another location (Cucho 11/5/20 DT 19:11-14; 19:20-20:5; 

20:25-21:3). (Cited in DSSUMF Nos. 10, 11; RSSUMF Nos. 10, 11.) Facts regarding the 

subject of whether there was a need for employees on the jobsite to transport ladders or tools 

to and from the jobsite were addressed in the first motion in the Ambrosini declaration and 

deposition testimony of Mr. Cucho's supervisor, Mr. Gutierrez, among other evidence 

(DSSUMF No. 9 and supporting evidence, other than Wang Exh. E; RSSUMF Nos. 1-9 and 

evidence cited in support other than the reference to the 11/5/2020 Cucho deposition in No. 9; 

PSSUMF Fact Nos. 8-11, 14-16, 19-23); and  

(5) carrying the ladder and tools in the truck on the day of the accident did not require 

Mr. Cucho to drive a different way to the jobsite or make the drive more dangerous (26:2-7; 

28:2-11). Scavengers previously submitted evidence from Mr. Cucho's first deposition that he 

travelled one of his usual routes to the jobsite the morning of the accident (DSSUMF No. 4), 

though not regarding any increased driving risk with the company's ladders.  

C. Effect of the New Evidence  

Mr. Cucho's deposition testimony regarding items (3), (4) and (5) above includes evidence that 

arguably raises "newly discovered facts or circumstances" not addressed or included in the first 

motion and that was obtained from the deposition conducted after the September 21, 2020 

Order denying the first motion. (See Pender v. Radin (1994) 23 Cal.App.4th 1807, 1811-1812 

[in which there were new facts developed through depositions conducted after the first motion, 

coupled with a newly published appellate decision issued shortly before the first motion was 

determined which made the new facts relevant to support a defense to the plaintiffs' claims and 

justified the renewal of the summary judgment motion in that case].) However, liberally 

construing the "new" evidence in the light most favorable to the party opposing summary 

judgment and resolving all doubts against granting summary judgment, the Court concludes the 

new evidence, even if it creates a proper ground for renewal of the motion, fails to demonstrate 

there are no triable issues of material fact as to whether an exception to the "going and 

coming" rule may apply, as previously found in the September 21, 2020 Order.  

The September 21, 2020 Order cites a series of additional facts which, in combination, were 

found by the Court to create triable issues of fact that could support an exception to the "going 

and coming" rule. (September 21, 2020 Order, Section B.3, pp. 5-7.) All the facts and evidence 

cited in that portion of the September 21, 2020 Order are before the Court in the renewed 

motion virtually unaltered. (PSSUMF Nos. 8-10, 14, 22, 23.) The evidence that Scavengers 

approved the installation of the equipment in Mr. Cucho's truck, that it provided Mr. Cucho with 

the details on where to get it installed in the truck, and the installation was to be at Scavengers' 

expense is enhanced by Mr. Cucho's November 2020 deposition testimony, supplying direct 

evidence of those facts. (RSSUMF Nos. 10, 11; PSSUMF Nos.25-27.) 

The new facts identified in Items (3), (4) and (5) above make the case for summary judgment 

closer. Scavengers' new evidence negates any explicit request for Mr. Cucho to transport the 

ladders or tools or explicit agreement between Mr. Cucho and Scavengers for the use of his 

vehicle to transport ladders and tools either in general or the night before/morning of the 
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accident. Mr. Cucho testified he was only asked to take ladders home from El Sobrante when 

he had to go to a different location, but he denied that he ever went to a different location than 

El Sobrante while he worked there. (See Item (3) above.) Mr. Cucho also did not "remember" 

what Mr. Ambrosini said regarding the use of his truck to transport ladders or tools, he also did 

not remember any specific request the night before the accident from anyone to transport the 

ladders back and forth from his home, and he thought he made his own decision to take the 

ladders home. (DSSUMF Nos. 10, 11 and evidence cited therein.)  

However, this evidence is in conflict with Mr. Cucho's testimony that he requested 

Mr. Ambrosini to approve the installation of the ladder rack and toolbox, equipment whose 

purpose would be to transport ladders and tools, because "it was needed so that [he] could 

take some ladders." (DSSUMF No. 11 citing in part Cucho 11/5/2020 DT 12:11-13:4; 19:17-

20:5.) It is also in conflict with the evidence previously cited by the Court in the September 21, 

2020 Order regarding the custom that when ladders or tools could not be secured on the 

jobsite, framers took the ladders and tools home, a practice the supervisor Mr. Gutierrez was 

aware of, and that, in fact, Mr. Cucho had transported Scavengers ladders home from the 

jobsite and back to the jobsite the morning of the accident. (PSSUMF Nos. 14, 22, 23; 

September 21, 2020 Order Section B.3, pp. 5-7; see in particular Hale Decl. Exh. 2 [Guttierez 

DT 20:ll. 8-24, 22:15-20; 26:1-11; 33:19-2137:1-9; 54:ll. 9-25.) There is also evidence that 

Scavengers had a large number of trucks that it owned which employees used, but that 

employees used their private vehicles when company trucks were not available and that 

according to Mr. Gutierrez, he was unaware of a prior instance in which Scavengers paid to 

have ladder racks and toolboxes installed on an employee's vehicle because most employees 

drove Scavengers' cars or Scavengers' trucks. (PSSUMF Nos. 19-21.) 

The payment of Mr. Cucho's gas expenses, by Mr. Gutierrez using the company credit card 

and by reimbursement by the company of Mr. Cucho's gas receipts, the installation of the 

equipment for transporting ladders and tools, Mr. Cucho and his co-workers being treated as a 

work crew who were hired, worked and drove together to the jobsite as noted in the September 

21, 2020 Order, and his actual transport of the Scavengers' ladders the night before the 

accident, consistent with evidence of a practice that allowed such transportation by employees 

based on Mr. Gutierrez's testimony, are facts sufficient to potentially support application of an 

exception to the "going and coming" rule, based on an inference Scavengers' benefit from the 

use of Mr. Cucho's truck and/or an implied agreement that Mr. Cucho's truck may be used for 

work purposes that would benefit Scavengers. (See Hinman v. Westinghouse Electric Co. 

(1970) 2 Cal.3d 956; Harvey v. D&L Construction Co. (1967) 251 Cal.App.2d 48.)  

For the same reasons set forth in the September 21, 2020 Order, even with the new evidence, 

the facts of this case are also still distinguishable from those of Jorge, supra, 3 Cal.App.5th 

382, and Savaike v. Kaiser Foundation Hospitals (2020) 52 Cal.App.5th 223. (See September 

21, 2020 Order, p. 6.) The new evidence relied on by Scavengers does not foreclose as a 

matter of law a plausible inference that an exception to the "going and coming" rule may apply, 

because the company installed the toolbox and ladder rack in Mr. Cucho's truck for 

Scavengers' incidental benefit by Mr. Cucho's transportation of tools and ladders in his truck or 

that his truck was being used for a special errand by transporting the ladders on the rack newly 
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installed at Scavengers' expense when the accident occurred. (See Cohen v. Five Brooks 

Stable, supra, 159 Cal.App.4th at 1483 [all doubts regarding summary judgment must be 

resolved against granting the motion]; Sumrall v. Modern Alloys, Inc., supra, 10 Cal.App.5th at 

970 [reversing summary judgment for employer, where facts could give rise to different 

inferences as to whether the employee was on a business errand or was commuting, finding 

the issue was a decision for the jury].) 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00556 
CASE NAME: U.S. BANK VS. ELKINS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for Judgment on the Pleadings is dismissed as moot in light of the Court’s 
order granting Defendant leave to amend his answer (see Line 3, below). 

 

  

 3.  TIME:  9:00   CASE#: MSC19-00556 
CASE NAME: U.S. BANK VS. ELKINS 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY JOHN W. ELKINS 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File Amended Answer by Defendant John W. Elkins 
(“Defendant” or “Elkins”). Defendant is in pro per. Defendant seeks to amend his answer to 
the First Amended Complaint of Plaintiff U.S. Bank National Association, as Trustee Under 
Pooling and Servicing Agreement Dated as of April 1, 2002 (“U.S. Bank”) and Plaintiff Morgan 
Stanley Dean Witter Capital I Inc. Trust 2002-NC2 (“Morgan Stanley,” collectively “Plaintiffs”) 
for (1) cancellation of instruments and (2) declaratory relief.  

Defendant moves pursuant to Code of Civil Procedure § 473(a)(1) to add several affirmative 
defenses. For the following reasons, the motion is granted. 

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings 
and it has been said that liberality should be particularly displayed in allowing amendment of 
answers so that a defendant may assert all defenses available to him. (Ramos v. City of Santa 
Clara (1973) 35 Cal.App.3d 93, 95-96; see also Sullivan v. City of Sacramento (1987) 190 
Cal.App.3d 1070, 1081 [policy of “great liberality” in permitting amendments to pleadings at any 
stage of the proceedings].) 

Regardless of the stage of the proceeding, trial courts are to liberally permit such amendments, 
provided there is no statute of limitations concern, nor any prejudice to the opposing party, 
such as delay in trial, loss of critical evidence, or added costs of preparation. (Hirsa v. Superior 
Court (1981) 118 Cal.App.3d 486, 489-490.) 
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Defendant seeks to amend to include additional affirmative defenses. Plaintiffs’ primary 
argument in opposition is their contention that the alleged amendments are futile as “Borrower 
has not explained how any of the proposed affirmative defenses would defeat the Complaint.” 
(Opp. at 2:26-27.) However, the merits of Defendant’s alleged affirmative defenses are not a 
grounds for denying the motion for leave. At best it is the proper subject of a demurrer.  

In the absence of any demonstrable prejudice to Plaintiffs, the Court grants the motion. 
The First Amended Answer is deemed filed as of April 26, 2021. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00566 
CASE NAME: BENITEZ VS. STILLWATER INSURANCE 
HEARING ON MOTION TO APPOINT AN INSURANCE APPRAISAL UMPIRE 
FILED BY STILLWATER INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Vacated.  The Court has signed the proposed order appointing an umpire submitted by the 
parties on April 12, 2021. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-02256 
CASE NAME: SANCHEZ VS. CITY OF WALNUT CREEK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF WALNUT CREEK 
* TENTATIVE RULING: * 
 
Vacated.  Dismissal filed on April 5, 2021. 

 

  

 6.  TIME:  9:00   CASE#: MSL18-00129 
CASE NAME: CAVALRY VS. LOFTON 
HEARING ON MOTION TO VACATE DISMISSAL AND ENTER JUDGMENT 
FILED BY CAVALRY PSV I, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On March 7, 2018, the parties agreed 
to a stipulated settlement of the case.  The Court dismissed the case pursuant to the stipulated 
settlement and retained jurisdiction to enforce the settlement pursuant to Code of Civil 
Procedure section 664.6.  Defendant agreed that, in the event of a default, judgment would be 
for the principal sum of $2,968.08 and court costs of $300.00. 
 
 Defendant defaulted without making any payments.  The balance now due is the 
principal sum of $2,968.08, plus the court costs of $300.00 and additional court costs of 
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$285.00, resulting in a total judgment of $3,553.08.  All conditions for a judgment pursuant to 
section 664.6 have been met and the Court will sign the entry of judgment for $3,553.08. 

 

  

 7.  TIME:  9:00   CASE#: MSL18-01812 
CASE NAME: AMERICAN EXPRESS VS. CHALISE 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On August 8, 2018, the parties 
agreed to a stipulated settlement of the case.  The Court dismissed the case pursuant to the 
stipulated settlement and retained jurisdiction to enforce the settlement pursuant to Code of 
Civil Procedure section 664.6.  Defendant agreed that, in the event of a default, judgment 
would be for the principal sum of $4,388.50 inclusive of court costs.  Defendant has made 
payments in the amount of $1,176.00. 
 
 The balance now due is the principal sum of $3,212.50 plus the court costs of $370.00, 
resulting in a total judgment of $3,582.50.  All conditions for a judgment pursuant to section 
664.6 have been met and the Court will sign the entry of judgment for $3,582.50. 

 

  

 8.  TIME:  9:00   CASE#: MSL19-01545 
CASE NAME: BARCLAYS BANK DELAWARE VS. TARRANT 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On June 11, 2019, the parties agreed 
to a stipulated settlement of the case.  The Court dismissed the case pursuant to the stipulated 
settlement and retained jurisdiction to enforce the settlement pursuant to Code of Civil 
Procedure section 664.6. 
 
 Defendant agreed that, in the event of a default, judgment would be for the principal 
sum of $4,985.93, previous court costs of $297.00, and additional costs of $285.00, less 
Defendant’s payments in the amount of $1,500.00, for a total judgment of $4,067.93.  
All conditions for a judgment pursuant to section 664.6 have been met and the Court will sign 
the entry of judgment for $4,067.93. 
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 9.  TIME:  9:00   CASE#: MSL19-07823 
CASE NAME: CITIBANK VS. SOSA 
HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO STIPULATION 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On February 10, 2020, the parties 
agreed to a stipulated settlement of the case.  The Court dismissed the case pursuant to the 
stipulated settlement and retained jurisdiction to enforce the settlement pursuant to Code of 
Civil Procedure section 664.6.  Defendant agreed that, in the event of a default, judgment 
would be for the principal sum of $6,912.42 and court costs of $290.00. Defendant has made 
payments in the amount of $2,900.00. 
 
 The balance now due is the principal sum of $6912.42 plus the court costs of $290.00, 
less credits of $2,900.00 resulting in a total judgment of $4,302.42.  All conditions for a 
judgment pursuant to section 664.6 have been met and the Court will sign the entry of 
judgment for $4,302.42. 

 

  

10.  TIME:  9:00   CASE#: MSL19-08618 
CASE NAME: HERC RENTALS VS KWAME 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY HERC RENTALS 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to file a second Amended Complaint asserting that an error has made the 
amendment necessary.  There is no opposition.  This motion is granted for the reasons cited in 
the moving papers. 

 

  

11.  TIME:  9:00   CASE#: MSL20-02470 
CASE NAME: PORTFOLIO RECOVERY VS. MOORE 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff Portfolio Recovery Associates has filed a Motion to Deem Facts as 
Admitted and request for attorney’s fees and filing fees regarding an apparent lack of 
response to some Requests for Admissions propounded by Plaintiff and served on the 
Defendant.  On October 22, 2020, Plaintiff served by mail its first set of requests for admissions 
on Defendant.  No response was provided.  On December 11, 2020 Plaintiff wrote to Defendant 
to request they resolve the failure to respond to the Requests for Admissions.  Defendant failed 
to respond. 
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 No opposition was received.  Defendant’s failure to respond to plaintiff’s 
request for admissions requires the Court to enter an order deeming the requests admitted.  
(Code Civ. Proc., § 2033.280(b).)  Therefore, the requested admission 1-9 are hereby 
deemed admitted. 

 

  

12.  TIME:  9:00   CASE#: MSN21-0356 
CASE NAME: PETITION OF DANIEL GREESON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  (Pearson v. 
Sup. Ct. (Nicholson) (2012) 202 Cal.App.4th 1333, 1337-38.) 

 

  

13.  TIME: 10:00   CASE#: MSC19-01480 
CASE NAME: BANGA VS. SEPHORA 
COURT TRIAL - SHORT CAUSE / 2 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

14.  TIME: 10:00   CASE#: MSL19-02906 
CASE NAME: CAVALRY SPV I, LLC VS. KIAMARSI 
COURT TRIAL - SHORT (1 HR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

15.  TIME: 10:00   CASE#: MSL19-06233 
CASE NAME: AMERICAN EXPRESS VS. MERINO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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16.  TIME: 10:00   CASE#: MSL19-07052 
CASE NAME: AMEX VS. DUDLEY 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

17.  TIME: 10:00   CASE#: MSL20-03269 
CASE NAME: FORD MOTOR CREDIT VS. MIRANDA 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


